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On Dual Nature of Legal Base of Historic Rights
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Abstract:South China sea arbitration Tribunal limit legal basis of chinese historic rights in the
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“United Nations Convention on the law of the sea” ( “the Convention”). As a

starting point for the argument tribunal ruled that chinese historic rights was no

legally binding as China$ historical claims for the South China Sea beyond the scope

of the Convention. This view is obviously wrong. The legal basis for historic rights is

not limited to the Convention. The legal basis of historic rights includes both treaty

law represented by the Convention as well as customary international law. the legal

basis for historic rights has a dual nature. The different legal bases of historical rights

have different ways of application which provides a proper guidance for the future of

our country to utilize of the historical rights to settle maritime disputes in the South

China Sea.

Key words : historic rights;international customary law; United Nations Convention on the Law of

the Sea;legal base; dual nature

) ( (

¢ D

( )

»

113

¢ )
”@ o

¢ D

¢ D

»)

(

. 2013

)
¢ D

¢ D
2016 7 12 “

(

)

( i

(

»

http = / /www. pcacases. com/pcadocs/PH — CN% 20 — % 2020160712% 20 — % 20Award 2016

7 12



)«

(

1958 «

1958 (

)«
(

70
(

(

» 38 .53 .58

»

)

)

)

(
15

‘74

)

)

»

)

83

51

(

)

1962

1982

10

10

15

¢ D

- 1957
»
@®
§ »
510 1149 298
149
298
’ (
4



¢ )

( p)
( » D«
MORK p)
C )
( p)
( »

6
C )

{ »

(

(

»

(

113

¢ D

20

)

1910 “
1951 €« »

[13

»

38



38
oooooo ”5
1.
2.
1974 7
1976 3 23
) (

8

)

(

(

(

)

PR



) 1982 ( )3

o 1998
: 1982 “@ 9
1959 § » 1887
( » ® 1973 1
10 .
1998 ( )y 14
2016 7 12 (
y@ ; 1957
1962 ( y K )
(
>> 114 »@ ;
¢ )

@ A partial submission of data and information on the outer limits of the continental shelf of the kingdom of Ton—
ga pursuant to part VI of and annex II to the United Nations convention on the Law of the Sea http://www.
un. Org. /depts/los/cles_new/submissions_files/ton46 _09 /ton2009executive_summary. pdf. p. 1. 2016 7

12 .
@ ( bi
http =/ /www. mfa. gov. cn/nanhai/chn/snhwtlewj/t1380021. Htm. 2016 7



»

)
6 : 113
1974
2.
3.

{
7
€ )
24 1957
260 11;
( y 15 -«
{ »
¢ ) 298 (

i (@(D:

------

¢ D)
(

»

»

Vi

oooooo

24

»

€

)

»

(

1958

. 1982 (

(

110

------

- €

)

51

(

(

) 10



(

b2

)

(13

(14

”»

¢ D

€

» €«

[ »

o 1974 ¢

»

»

”»

(13

113

113

»

”»

»”



. 1982 ¢ 7
13 “« ”
3
.3 14
1998 “ 7
15
( »
( »
1982 ( )
©) Fisheries Jurisdiction (Unite Kingdom V. Iceland) Merits Judgment I. C. J.

Reports 1974 P.31. Fisheries Jurisdiction (Federal Republic of Germany V. Iceland) Merits Judgment I.
C. J. Reports 1974 P. 199 o



€

(

)

¢ D
(

[13 »

)
¢ D
¢ D)

)

. J.
Historic bays>Memorandum by the Secretariat of the United Nations R . A/CO

»

(

2017 (4):1.
NF. 13/1 30 Sept. 1957. U-

nited Nations Conference of the law of the sea Official Records. Vol. 1 ZProparatory Documents. pp. 1 —38.

Juridical Regime of Historic water Including Historic Bays Study Prepared by the Secretariat R . UN Docu—

ments A/CN.4/143. 9 march. 1962.

Third United Conference on the Law of the Sea III Official Records R . A/CONF.62/C.2/L.24/ReV. 1

1974.

M .

2016 (1):121.

1998. 16.

the Anglo — Norwegian Fisheries Case in Reports of Judgments Advisory Opinions And Orders 1. C. J. Judg—

ment of 18 Dec. 1951. pp. 129 - 131.

M . :
{ »

“

»

2009. 162.

[43

M.

»

2011 (3):87 - 96.

J

J.

2012. 8.
2014 (5) :35.

2016 (2) :54.

the Tunisia V. Libya Arab Jamahiriya Case concerning the Continental Shelf Judgment I. C.J. Rep. 24 Feb-

ruary 1982. pp. 59 - 60.

Jonathan I. Charney and Lewis M. Alexander International Maritime Boundaries(Vol.2) M . Martinus NI-

jhoff 1993. pp. 1419 — 1434.

The Eritrea V. Yemen Arbitral Tribunal in the Sencod Stage of the Proceedings (Maritime Delimitation) A-

ward P. C. A 17 Dec. 1999. pp. 101 —109.

(

15,098 )



